
Judicial Over Activism 

            Of late the Indian judiciary appears to have become overactive, and is often accused of 

judicial overreach.  This accusation was usually leveled by politicians or others outside the 

judicial system, until in 2008 it was leveled by Justice A.K. Mathur and the writer (as Judges of 

the Supreme Court) in Divisional Manager, Aravalli Golf Course v. Chander Haas. 

 

The Indian Supreme Court surely came a long way since Anwar Ali Sarkar Vs. State of 

West Bengal,  and A.K. Gopalan Vs. State of Madras where the judiciary refused to indulge in 

making judicial policy and instead exercised judicial restraint keeping in mind the Doctrine of 

Separation of Powers. However, the pendulum later swung to the opposite direction.   Thus, 

in Maneka Gandhi vs. Union of India AIR 1978 SC 593 the 7 Judge Bench of the Indian Supreme 

Court, while overruling the 5 Judge Bench decision in A.K. Gopalan’s case introduced the due 

process clause in the Indian Constitution by a judicial pronouncement.  In S. P. Gupta Vs. Union 

of India,  it was held that: 

“He [the judge] has to inject flesh and blood in the dry skeleton provided by the legislature and by 

a process of dynamic interpretation, invest it with a meaning which will harmonize the law with 

the prevailing concepts and values and make it an effective, instrument for delivery of justice.” 

Similarly, in the case of Supreme Court Advocates on Record Vs. Union of India,  it was 

held that: 

“It belongs to the Judiciary to ascertain the meaning of the constitutional provisions and the laws 

enacted by the Legislature.” 

This was the advent of an over active judiciary which assumed upon itself the need to 

adjudicate even where it was not perceived to be warranted. Although Article 50  of the Indian 

Constitution expressly provides for Separation of Powers between the different organs of the 

State, but time and again, the Indian Supreme Court has taken on itself the task of filling in the 

gaps created by the Legislature and the Executive to do ‘justice’. 

While doing so, the judiciary has been often criticized for overstepping its limits. In the 

case of Vineet Narain Vs. Union of India,  the Supreme Court had invented a new writ called 

“continuing mandamus” where it wanted to monitor the investigating agencies which were 

guilty of inaction to proceed against persons holding high offices in the executive who had 

committed offences. Furthermore, the Court created by its judicial order a body called the 

Central Vigilance Commission, which was not contemplated by the statute (the Delhi Special 



Police Establishment Act, 1946), for supervising the functioning of a statutory body, the Central 

Bureau of Investigation. The Court also laid down a number of guidelines for the appointments 

of chiefs of investigating agencies like Central Bureau of Investigation, Central Vigilance 

Commission and the Enforcement Directorate; apart from the Chiefs of the State Police. These 

guidelines, apart from being in relation to appointment, were also with regard to their status, 

transfer and tenure, etc. The question arises whether this was legitimate exercise of judicial 

power. 

In the case of Indian Council for Enviro-Legal Action Vs. Union of India,  the Court passed 

various orders especially directed towards the States requiring them to submit management 

plans to control pollution to both, the Central Government as well as the Court. Here, the Court 

held that it was only discharging its judicial functions in ensuring that it remedies the errors of 

the executive. 

In the case of M. C. Mehta vs. Union of India,  where a writ was filed with regard to the 

vehicular pollution in Delhi, the Supreme Court had passed directions for the phasing out of 

diesel buses and for the conversion to CNG. When these directions were not complied with due 

to shortage in supply of CNG, the Court held that orders and directions of the Court could not be 

nullified or modified by State or Central governments. This was a case where, despite several 

directions being given by the Supreme Court, the government did not act speedily in 

responding to the Order. 

The Court has prescribed norms regarding the running of the prisons and mental 

intuitions,  instructed the Government to implement labor laws at construction sites, 

 recognised admissions in medical colleges throughout India laying down examination 

schedules,  prescribing hawking zones in metropolitan cities,  laid down the guidelines for the 

retail outlets for essential commodities such as LPG,  resolving disputes between public 

undertakings of Central Government,  directed the authorities like C.B.I to conduct and 

complete investigation expeditiously in cases of national importance,  directed the noxious 

factories to restart on the technical reports on safety measures,  prescribed the poverty limits 

for the low income urban housing  or set up an expert panel headed by a retired Supreme Court 

to study the vehicular pollution level  etc.  In these decisions the court did legislate, but in the 

process was criticized for having infringed upon the executive domain. 

With due respect to these and other decisions it has to be said that many judges often 

forget that the judiciary cannot solve all problems in the country. Suppose the Court passes an 

order that from tomorrow poverty in India, or unemployment, or malnutrition etc. are 

abolished. Will these orders mean anything? Can they really  be implemented? India is a poor 

country with limited financial resources. Moreover, many such orders e.g. for interlinking 



rivers vide In re Networking of Rivers (2012) 4 S.C.C. 51 raise great technical and 

administrative problems, and are really in the domain of the legislature or executive. 

 


